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The Order Directing Investigation issued in this case on
Cct ober 28, 2002, directed the Comm ssion Staff ("Staff") to
investigate Verizon Virginia Inc.'s ("Verizon") policies and
practices in provisioning DS-1 UNE | oops to Cavalier Tel ephone,
LLC ("Cavalier").! The Oder Directing Investigation further
provi ded that a brief on any legal issues relevant to Staff's
i nvestigation may be included with the filing of Staff's report
of its investigation. The Ofice of General Counsel ("OGC")
submts this brief as part of Staff's report of the ordered

i nvestigation.

1 The Staff Report defines DS-1 UNE loop at p. 16. All references to the DS-1
UNE | oop are to Verizon's (fornerly Bell Atlantic-Virginia' s) DS-1 UNE | oop
that was priced under TELRIC in the Final Order issued April 15, 1999, in
Case No. PUC-1997-00005 ("UNE Rate Order").



The chief legal issue raised by the parties is what
jurisdiction, if any, this Conm ssion nay exerci se over Verizon
in provisioning DS-1 UNE | oops to conpetitive | ocal exchange
carriers ("CLECs"). It is agreed by all parties and Staff that
Verizon nmust conply with the Tel ecommuni cati ons Act of 1996
("Act")? and applicable federal |aw (FCC orders and rul es, and
pertinent federal case law) in the provisioning of DS-1 UNE
| oops. The jurisdictional issue arises over whether this
Comm ssion nmay exercise jurisdiction under the applicable | aws
of the Commonwealth of Virginia that are not preenpted by the
Act and pertinent federal |aw. Therefore, this brief w|l
address the extent of federal preenption of Virginia |law and of
this Comm ssion's regulation of DS-1 UNE | oops under state | egal
aut hority.

The Commi ssion is not preenpted by Federal | aw

Verizon maintains that the Commi ssion is already preenpted
by federal |aw from addressing Verizon's policies and practices
in provisioning DS-1 UNE | oops to CLECs. However, to the extent
that the federal |aw di scussed bel ow does not otherw se
prescri be Verizon's obligations to furnish DS-1 UNE | oops, the
Act provides for residual jurisdiction to be exercised by the

state commi ssi ons.

2 P.L. 104-104 (February 8, 1996).



The Conmi ssion does have the authority, as recognized by
§ 251(d)(3) of the Act, to establish "access and interconnection

obl i gations of |ocal exchange carriers,” so long as the
Conmi ssion's actions are consistent wth the other requirenents
of 8 251 and do not substantially prevent inplenentation of
8§ 251 or the purposes of the Act. There is no apparent explicit
federal prescription of the provisioning practices at issue
here. Therefore, this Comm ssion may hear Cavalier's petition,
i nvestigate Verizon's provisioning practices, and issue an O der
consistent with state and federal |aw

The FCC, in its Third Report and Order, recognized that
§ 251(d)(3) of the Act provides states with the authority to
establish additional unbundling obligations, so |ong as those
obl i gations conply with subsections 251(d)(3)(B) and (C).?3
Verizon Virginia, however, clains that, "states may no nore add
to the unbundling obligations inposed by the FCC t han t hey nmay

subtract fromthem"?

Verizon is only half-wong: the |anguage
of § 251(d)(3) plainly articulates that states may establish
addi ti onal access obligations (Verizon is, however, correct that

states may not renove UNEs fromthe national |ist established by

3 See Inplementation of the Local Conpetition Provisions of the

Tel ecomruni cations Act of 1996, Third Report and Order and Fourth Further
Notice of Proposed Rul emaking, 15 FCC Rcd 3696 at 153 (1999). ("UNE Rermand
Order") (remanded in USTA v. FCC, 290 F.3d 415 (D.C. Circ., 2002)

4 Verizon's Reply Comments in Case No. PUC-2002-00088 ("Reply Conmments") at
p. 11 (filed Decenber 30, 2002).



the FCC)®. Indeed, the FCC has codified the standards states are
to apply when adding elenents to the national list: this
"necessary and inpair" standard is set forth at 47 C F. R
8§ 51.317. dearly the Act contenplates, and the FCC
acknow edges, that states have a role to play in setting UNE
obl i gati ons.

As the FCC stated in its UNE Remand Order, § 251(d)(3)
"all ows state conm ssions to establish access obligations of
| ocal exchange carriers that are consistent with our rules
i npl enenting section 251."°% |ndeed, several other states have
taken the opportunity to add to the list of UNEs: for exanple,
t he Public Service Conm ssion of Wsconsin determ ned that
Aneritech's entire Broadband Service Ofering ("Project Pronto,"
basically DSL service) should be unbundl ed on an end-to-end
basi s, including packet switching and | oop conponents.’

O course, while there may be FCC rules with which conflict
must be avoi ded, the Comm ssion, at a fundanental |evel, is not
precl uded from hearing Cavalier's conplaint or fromgranting any

appropriate relief.

5> See UNE Remand Order at § 157 ("We conclude that, at this time, renpving
network el enents fromthe unbundling obligations established in this Oder on
a state-by-state basis would not be consistent with the goals of the 1996
Act.")

6 UNE Remand Order at § 154 (citation omitted).
" Investigation into Ameritech Wsconsin's Unbundl ed Network El ements, Docket

No. 6720-T1-161, Final Decision at p. 141 (rel. March 22, 2002) (avail able at
http://psc.w .gov/pdffiles/ord_notc/4534. pdf).



Federal | aw does not nandate Verizon's policy.

Verizon maintains that its present practice in provisioning
DS-1 UNE |l oops is fully supported by the federal law it cites.
Verizon's statenment of its "no facilities" policy was given in
its Reply Declaration in Case No. PUC-2002-00046 (In the matter
of Verizon Virginia Inc.'s conpliance with the conditions set
forth in Section 271(C) of the Tel econmuni cati ons Act of 1996):
"Verizon VA does not have an obligation to build new facilities
or add electronics to existing facilities for the purpose of
provi ding those facilities as an unbundled el enent."® Or,
perhaps as nore sinply stated by Verizon Virginia' s President,
Verizon is only required to "give CLECs access to its existing
network, not to an as-yet unbuilt one."®

Verizon cites various provisions of the Tel econmuni cati ons
Act of 1996, FCC rules and case |law in support of its "no
facilities" policy and its particular inplenentation of this
policy. Verizon clains that its no facilities policy is
"consistent with" —and even exceeds —all applicable |egal
requi rements.'® Verizon states that the "Eighth Grcuit and the

FCC have clearly held that Verizon is not required to construct

8 Verizon's Reply Checklist Declaration in Case No. PUC-2002-00046 at § 79
(filed June 17, 2002).

9 Letter from Robert W Wltz, Jr., President, Verizon Virginia, to WIIliam
Irby, Director, Division of Comunications, State Corporation Comm ssion
dated Septenber 6, 2002 at T 2. See Attachnent A to Staff Brief.

10 Verizon's Motion to Dismiss, Answer and Affirmati ve Defenses in Case No
PUC- 2002- 00088 ("Motion to Dismss") at p. 4 (filed May 10, 2002).



new UNEs for CLECs and then make them avail able as UNEs at
TELRICrates . . .."' However, OGC s exami nation of Verizon's
cited authorities suggests that the matter is not as "clear" —
or as favorable to Verizon —as Verizon cl ains.

Verizon cites the FCC s statenents regardi ng transport
facilities as being dispositive of the Comm ssion's authority to
rule on Verizon's DS-1 UNE | oop policy and practices. Verizon
begins by arguing that the FCC only requires an | LEC to unbundl e
"existing" interoffice facilities. Verizon Virginia cites the
FCC s I nplenentation of the Local Conpetition Provisions of the
Tel econmuni cati ons Act of 1996 order ("First Report and Order")??
as its authority, and excerpts the follow ng quote: "we [the
FCC] expressly limt the provision of unbundled interoffice
facilities to existing incumbent LEC facilities."'® What Verizon
Virginia fails to nmention when quoting this passage is that the
guote is excerpted fromthe section of the First Report and
Order titled, "Interoffice Transm ssion Facilities" ("ITF").
| TFs are anal ogous to electric transm ssion |ines, while |ocal
| oops (such as DS-1s) are anal ogous to electric distribution
lines. The OGC concludes that Verizon has used the above-stated

guote taken fromthe "transm ssion" context of the FCC s First

1 Verizon's Reply Coments at n. 11 (citations omitted).
2 11 FCC Red 15499 (1996).

3 First Report and Order at Y 451 (enphasis in original). (quoted by Verizon
in Verizon's Mdtion to Dismss at n.10)



Report and Order to bolster its position in the "distribution”
context. In other words, when the FCC speaks of limting the
provi sion of unbundled facilities to existing ILEC facilities,
it is really talking about transport-like facilities, not
necessarily local loop facilities |like the DS-1 | oops at issue
in the instant case. Sinply stated, Verizon's quoted authority
is out of context, or m sapplied, here.

The FCC, by not requiring ILECs to construct new transport
facilities at the request of a CLEC and then provision those
transport facilities at UNE rates, recognized the unique status
and conposition of transport facilities, as opposed to | ocal
loop facilities. Wereas it may be duplicative and
prohi bitively burdensone for a CLEC to build parallel local |oop
facilities where the I LEC al ready serves custoners, transport
facilities are by their very nature far nore cost efficient.
Transport facilities aggregate services fromnany | oops, thereby
reduci ng the cost of serving one custonmer to a fraction of the
cost of the necessary loop facilities. Transport facilities
enj oy advant ages of technol ogy that are not useful in |oop
facilities.

Verizon, in the sane vein, goes on to cite another FCC
order to support its viewthat |ILECs need not "build" where

facilities do not "exist": "we do not require incunbent LECs to

14 See Staff Report at p. 17.



construct new transport facilities to neet specific conpetitive
LEC point-to-point demand requirenents for facilities that the

"5 This tine,

i ncunbent LEC has not depl oyed for its own use.
Verizon inplicitly recognizes that the FCC s above-quot ed
statenent concerns transport, but Verizon goes on to posit,
"There is no |ogical basis for distinguishing | oops from

transport."1®

As the Staff Report explains, there is in fact a
| ogi cal, factual and practical basis for distinguishing |oops
fromtransport.?’

Verizon also relies upon the Eighth Crcuit's decisions
regardi ng the construction of a "superior network" to rebut
Cavalier's conplaint in this case. Verizon invokes |owa
Uilities Bd. v. FOC'® as additional authority for its policy,

arguing that where the Eighth Crcuit stated, subsection
251(c)(3) inplicitly requires unbundl ed access only to an

i ncunbent LEC s existing network —not an unbuilt superior
one, " the Court neant that an | LEC need only provision existing

network el enents as UNEs, and need not build any UNE not already

in existence. OGC concludes that Verizon's reading of the

15 UNE Remand Order at 9§ 324. (quoted by Verizon in Verizon's Mtion to
Di smiss at n.10)

16 Verizon's Mdtion to Dismiss at n.10.
17 See Staff Report at 17.

18 120 F.3d 753 (8" Circ. 1997), aff'd in part, rev'd in part and renanded,
AT&T v. lowa Utils. Bd., 525 U. S. 366 (1999).

9 1d. at 813 (quoted by Verizon in its Reply Comments at n.11)



Eighth Grcuit's opinion (which Verizon reads in the |ight nost
favorable to itself) m sconstrues the quote. Wat Verizon fails
to note is that the quote is excerpted fromthe portion of the
Eighth Circuit's opinion titled, "Superior Quality Rules
51.305(a)(4), 51.311(c)." In this section, the Eighth Grcuit
dealt with the FCC s decision —as set forth inits First Report
and O der —to require ILECs to provide UNEs at higher Ievels of
quality than the ILECs provided to thenselves. This view that
| LECs had to build a technically superior network at the request
of CLECs, was rejected by the Eighth Crcuit. Thus, it is true
| LECs need not provide a "superior" network to requesting CLECs.
The enphasis of the quote, therefore, is properly on "superior,"”
and not on "unbuilt,"” as Verizon suggests. The Eighth Crcuit's
reference to "existing network™ in the excerpted quote is
circunscri bed by the type of network ("superior"), and is not
nerely a reference to the network's physical existence.
Therefore, while the FCC s statenent neans that Verizon may
not have to build a technically or technologically superior
network at the behest of a CLEC, it does not necessarily mean
that Verizon does not have to engage in activities that allow
CLECs access to the custoners served by the |ocal |oop.
Cavalier, in this case, is not asking for a superior |loop to be
constructed, it is asking that Verizon provision the current

| evel of network service as a DS-1 UNE | oop



Verizon relies upon the FCC s conments in other states
8§ 271 proceedings in support of its argunent that this
Commi ssion is precluded fromruling on Verizon's DS-1 policy and
practices. Beyond the overstated quotes and interpretations
found by the OGC in the above-cited federal authorities, Verizon
al so maintains that its no facilities policy "is consistent with

current FCC rul es."?°

To support its contention that the FCC has
not found Verizon Virginia' s policy to be objectionable, Verizon
points to the FCC order granting the Conpany's Pennsylvania 271

appl i cation. ?!

Verizon Virginia quotes the FCC as saying, "W

di sagree with commenters that Verizon's policies and practices
concerni ng the provisioning of high capacity |oops, as expl ained
to us in the instant proceeding, expressly violate the

Conmi ssi on' s unbundling rul es."?2

Al t hough Verizon onits nention
of this, the FCC said in the same paragraph, ". . . new
interpretative di sputes concerning the precise content of an

i ncunmbent LEC s obligations to its conpetitors, disputes that

our rules have not yet addressed and that do not involve per se

20 Verizon's Motion to Dismiss at p. 2.

2l In the Matter of Application of Verizon Pennsylvania Inc., Verizon Long

Di stance, Verizon Enterprise Solutions, Verizon G obal Networks Inc., and
Verizon Sel ect Services Inc. for Authorization To Provide |n-Region

I nt er LATA Services in Pennsylvania, CC Docket No. 01-138, FCC Docunent No.

01- 269 (adopted Septenber 19, 2001) (available at 16 FCC Rcd 17419). ("PA 271
Order™)

22 1d. at T 92. (enphasis added) (quoted by Verizon in Verizon's Mtion to
Dismiss at n.2.)
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violations of the Act or our rules, are not appropriately dealt
with in the context of a section 271 proceeding. "%

The above-quot ed excerpts do not necessarily represent the
FCC s acceptance of Verizon's policy. Indeed, the FCC s
statenent is qualified and equivocal: "as explained to us" and
"per se violations" are statenents that reflect the rather
limted view the FCC took of CLEC conplaints on this matter in a
271 proceeding. Sinply, the FCC noted that a 271 proceeding is
not the proper forumto settle the "no facilities" dispute —a
view that Verizon shares.?® The FCC did not robustly examine the
no facilities policy while it quickly ran the 271 track. The
FCC s avoi dance of this issue presents this Conm ssion with the
timely opportunity to address it, and the Conm ssion is not
ot herwi se prevented from doing so by present federal |aw.

Verizon next nmaintains that it does not have to construct
network el ements for the "sol e purpose” of unbundling those
el ements at TELRIC prices. Verizon quotes, in part, another FCC
order that states, "Verizon is also correct that the Act does
not require it to construct network elenents . . . for the sole

pur pose of unbundling those el enents for AT&T or ot her

2 1d. (italics in original, citation omtted.)
24 See Brief of Verizon Virginia Inc., In the Matter of Verizon Virginia

Inc.”s Conpliance with the Conditions Set Forth in 47 U S.C. § 271(c), Case
No. PUC-2002-00046, at 33-34 (filed July 1, 2002).

11



"25  Again, Verizon offers this in support of its view

carriers.
that it does not have to construct new UNEs for CLECs at TELRIC
rates. That is true, for so far as it goes.

In fact, setting aside what "construct” neans, the above-
guot ed passage nerely recognizes that there are [imts on what a
CLEC can get an ILECto do. In this instance, the FCCis

clearly recognizing that CLECs cannot force an ILEC to build a

network el enment for the sol e purpose of provisioning that

element as a UNE. O course, network el enents can be
constructed or provisioned as a UNE if there is another, either

i ndependent or additional, purpose. For exanple, in the sanme
FCC Virginia Arbitration Order, at ¥ 499, n. 1658, the FCC states
in part:

Verizon cannot refuse to provision a
particular | oop by claimng that

mul ti pl exi ng equi pment is absent fromthe
facility. In that case, Verizon nust
provi de the nul tipl exi ng equi pnent, because
the requesting carrier is entitled to a
fully-functioning loop. So too is it for
dedi cated transport. (enphasis added)

This footnoted explanation of the FCC s finding appears to
be the FCC s recognition of Verizon's obligation to make

provi sioning nodifications to its facilities, "to the extent

% |n the Matter of Petition of WrldCom Inc. Pursuant to Section 252(e)(5)
of the Conmunications Act for Preenption of the Jurisdiction of the Virginia
State Corporation Conmm ssion Regarding Interconnection Disputes with Verizon
Virginia Inc., and for Expedited Arbitration, et al., CC Docket No. 00-218,
et al., Menmorandum Opi nion and Order (rel. July 17, 2002) ("FCC Virginia
Arbitration Oder"), at  468. (quoted by Verizon in its Reply Coments at
n.11)

12



necessary to accommodate interconnection or access to network

el enents. "2

This obligation to nodify its facilities is to
fulfill Verizon's duties as set out in 88 251(c)(2) and
251(c)(3) of the Act, as interpreted by the FCCin the Virginia
Arbitration Oder. Thus, the FCC s interpretation of Verizon's
obl i gation under the Act is at odds with the no facilities
policy that Verizon clains to be supported by the FCC.

As we note later in this brief in our discussion of state
| aw, Verizon, as an |LEC, does have duties concomtant with its
status as the carrier of last resort; duties that include
buil ding out the network to serve the market. Once those
facilities are constructed, for the purpose of serving the
mar ket as the carrier of last resort, CLECs nmay access those
el enents at UNE rates. O course, the FCC has not preenpted the
states' role in overseeing an ILEC s "ability to serve as the
n27

carrier of last resort.

Anti ci pated FCC acti on does not preclude this Comm ssion from
acting.

Verizon relies upon pending rel ease of the FCC Trienni al

Revi ew® to warrant delay by this Cormission in its investigation.

%6 FCC' s First Report and Order, 9§ 198, endorsed by the Eighth Circuit in |owa
Uilities Bd. v. FCC, 120 F. 3d 753, 813 at n.33.

27 FCC Virginia Arbitration Order at Y 467.
2 |In the Matter of Review of the Section 251 Unbundling Obligations of

I ncunbent Local Exchange Carriers, Notice of Proposed Rul emaki ng, CC Docket
Nos. 01-339, 96-98, 98-147, rel eased Decenmber 20, 2001.

13



Verizon urges that, even if the Conmi ssion is not preenpted by
current federal law, it should wait until after the rel ease of
the FCC s Triennial Review before it deals wth Cavalier's
conplaint. Verizon postulates that the results of the Triennial
Review wi Il definitively address the issues presented in this
case, in either the issuance of national standards, or by
expressly preenpting states' authority: ". . . prudence
dictates that this Comm ssion defer its investigation until the
FCC issues its Triennial Review Order to avoid possible

i nconsi stenci es between state | aw and federal unbundling

policy."?°

Based upon the discussion of surviving state authority
bel ow, there is no need for the Comm ssion to wait for the FCC
to issue its Triennial Review Order before this Comm ssion acts.
Al t hough the Triennial Review Order has been prom sed before
February 20, 2003, there is no assurance that its provisions
will take effect any tinme soon. As with previous FCC UNE
orders, FCC nmandates are frequently challenged in court, and
must wind their way though the appellate process before any
certainty attaches. Also, there is no legally recognized
pronouncenent that state authority over UNEs will be di m nished
by the anticipated Triennial Review Order, or that states w |

be precluded fromsetting limts and duties on the provision of

2 Verizon's Reply Conments at p. 2.

14



UNEs. Finally, while sone have predicted that the Trienni al
Review may elimnate certain UNEs (like UNE-Platform or
swi tching), UNE [ oops nmay remain substantially unchanged, and
any decision that the Conm ssion nmakes now wi Il be as gernane
and legitimate as one issued after the Triennial Review O der.
Verizon's concerns about possible conflicts with future
federal |aw should be rejected. |If federal unbundling rules do
change, this case can then be dism ssed or nodified by further
Comm ssion order; if, on the other hand, the FCC does not change
pertinent federal unbundling rules, then the Comm ssion's pronpt
decision in this case can give the parties regulatory certainty
sooner, rather than later.

State Authority.

The Conmi ssion derives its authority fromeither the
Virginia Constitution or state statutes that do not contravene
the Virginia Constitution.®® The Constitution of Virginia
assigns this Comm ssion the power and duty

subject to such criteria and ot her
requi renments as may be prescribed by | aw
of regulating the rates, charges, and

services and, except as may be ot herw se
aut hori zed by this Constitution or by

30 vyvX of Virginia, Inc. v. Cassell, 258 Va 276, 519 S.E.2d 124, 131 (1999);
City of Norfolk v. Virginia Electric & Power Co., 197 Va. 505, 514, 90 S.E.2d
140, 146 (1955); Appal achian Power Co. v. John Stewart Wal ker, Inc., 214 Va.
524, 528, 201 S.E.2d 758, 762 (1974); see al so Commonwealth v. O d Doninion
Power Co., 184 Va. 6, 11-12, 34 S.E. 2d 364, 366, cert. denied, 326 U S. 760
(1945); City of Richnond v. Chesapeake & Potomac Tel ephone Co., 127 Va. 612,
619, 105 S.E. 127, 129 (1920).
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general law, the facilities of
tel ephone . . . conpani es.

The Conmi ssion shall in proceedi ngs
before it ensure that the interests of the
consuners of the Conmmonweal th are
represented, unless the General Assenbly
ot herwi se provides for representation of
such interests.

The Conmmi ssion shall have such ot her
powers and duties not inconsistent with this
Constitution as may be prescribed by | aw.
(va. Const., art I X 8§ 2)

Prior to the 1996 Act, the Virginia General Assenbly
charged this Conmm ssion to take action with respect to the
devel opnent of a conpetitive market for |ocal tel ephone service
inVirginia.3 Virginia Code § 56-265.4:4 C 1-3 (this subsection
has since been del eted, although the rul emaki ng prescribed by
t he section has been conpleted) directed in 1995 for the
Comm ssion to pronul gate rul es necessary to "(i) pronote and
seek to assure the provision of conpetitive services to al
cl asses of custonmers throughout all geographic areas of the
Commonweal th by a variety of service providers; "

The Commi ssion conplied by pronul gating rul es governing the
of fering of conpetitive |ocal exchange tel ephone service
("Rules"), which are now codified at 20 VAC 5-400-180. These

Rul es protect the interests of wholesale as well as retai

cust oners.

31 See UNE Rate Order, n.A4.
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Pertinent to the parties' interconnection arrangenents
(which provide for CLEC orders of UNEs such as DS-1 UNE | oops)
is 20 VAC 5-400-180 F 1:

| nt erconnecti on arrangenents between | ocal

exchange carriers shall make avail abl e .

service elenents on an unbundl ed basis.
This portion of the Rule requires Verizon to fill Cavalier's
DS-1 | oop order rather than forcing Cavalier to instead order
special access in order to receive substantially the sane
service to its customers. 32

Al so, pursuant to 20 VAC 5-400-180 I 3:

The i ncunbent | ocal exchange conpani es shal

be designated as the carriers of |ast resort

in their current |ocal serving areas until

such time as the Conmm ssion determ nes

ot her w se.
The OGC reads the above-quoted subsection of the Rule as
i nposi ng upon Verizon, as the carrier of last resort, the duty
to construct facilities to provision DS-1 UNE | oops, to the
extent that Verizon is not relieved of such duty by preenption
of federal |aw 3
Virginia Code 8§ 56-35 provides that

The Comm ssion shall have the power, and be

charged with the duty, of supervising,

regul ating and controlling all public
servi ce conpani es doi ng business in this

32 While the quoted rule literally inposes a reciprocal obligation on
Cavalier, the OGC notes that such reciprocal enforcenent of the rule is
contrary to § 251 of the Act.

33 See Staff Report at pp. 18 for discussion of "construction."
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Commonweal th, in all nmatters relating to the
performance of their public duties and their
charges therefor, and of correcting abuses

t herein by such conpani es.

The OGC reads Va. Code 8§ 56-35 as authorizing the Conmission, in
its discretion, to direct that any abuses found in the
provi sioning and chargi ng of DS-1 UNE | oops be corrected.?® One
abuse that may be found in the provisioning of DS-1 UNE | oops is
that Verizon's current provisioning practices are contrary to
the pricing of the DS-1 UNE | oop in the Conm ssion's UNE Rate
Or der®®.

Pursuant to Va. Code 8§ 56-234

It shall be the duty of every public utility
to furnish reasonably adequate service and
facilities at reasonable and just rates to
any person, firmor corporation along its

I ines desiring sane.

The term "service" is further defined by Va. Code § 56-233.

The term "service" is used in this chapter
in its broadest and nost inclusive sense and
i ncludes not only the use and quality of
accommodat i ons af forded consuners or
patrons, but also any product or comodity
furni shed by any public utility and

equi pnent, apparatus, appliances and
facilities devoted to the purposes in which
such utility is engaged and to the use and
accommodati on of the public. (Enphasis in
original)

34 Such correction of abuses may be ordered by injunction, pursuant to Va.
Code § 12.1-13.

3% See Staff Report at p. 40, finding 3.
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These statutes quoted above as authorize this Comri ssion to
require Verizon to provide the service and facilities required
to fill a CLEC s DS-1 UNE | oop order regardl ess of the
construction required. The service is to be provided at just
and reasonabl e rates which is consistent with § 251(c)(2)(D) of
the Act which requires the facilities to be interconnected "on

rates, terns, and conditions that are just, reasonable, and

nondi scri m natory. Veri zon has already established inits

mer ger proceedi ng (between Bell Atlantic and GTE South)3® that
its affordable rates are also just and reasonabl e rates.
Presumably, the TELRI C-conpliant UNE rates are al so just and
reasonabl e, as they were set by the UNE Rate Order prior to
Verizon's representations in its later Merger Order that its
rates were still just and reasonabl e.

Finally, the Commission is authorized by Va. Code § 56-247
as foll ows:

| f upon investigation it shall be found that
any regul ati on, neasurenent, practice, act
or service of any public utility conpl ai ned
of is unjust, unreasonable, insufficient,
preferential, unjustly discrimnatory or
otherwise in violation of lawor if it be
found that any service is inadequate or that
any reasonabl e service cannot be obt ai ned,

t he Conmi ssion may substitute therefor such
ot her regul ati ons, neasurenents, practices,
service or acts and make such order
respecting, and such changes in, such
regul ati ons, neasurenents, practices,

% See Order Approving Petition, issued November 29, 1999, Case No. PUC-1999-
00100 ("Merger Order").
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service or acts as shall be just and
reasonabl e.

This statute enpowers this Conmmi ssion to i npose the renedies
suggested in the conclusion of the Staff Report.
Respectfully subm tted,

The Staff of the
Stat e Corporation Comr ssion

By:
Counsel
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